LAND USE AND ZONING COMMITTEE AMENDMENT

The Land Use and Zoning Committee offers the following first amendment to File No. 2012-692:
(1)
On page 2, lines 3-12, strike Section 1 in its entirety and insert a new Section 1 to read as follows:

“Section 1.
Adoption of recommended findings and conclusions. 
The Council has reviewed the record of proceedings from both the Planning Commission hearing, conducted on September 27, 2012, and the Land Use and Zoning Committee public hearing, conducted on December 4, 2012, and the Staff Report of the Planning and Development Department, concerning the appeal of the Planning Commission’s denial of the waiver of minimum distance requirement of 1500 feet from a church or school for a liquor license location on the property located at 2712 Cesery Boulevard.  The City Council hereby makes the following findings of fact and conclusions of law.   
I. Findings of Fact

The City Council finds that the Subject Property is zoned CCG-1.  The Subject Property is approximately 5,220 square feet and is a stand alone property.  The proposed use of the Subject Property is for sales and service of all alcoholic beverages for on-premises consumption in conjunction with a dancing entertainment establishment. Pursuant to Section 656.1601 of the Ordinance Code, a dancing entertainment establishment means any establishment where any worker dances and accepts any consideration, tip, remuneration or compensation from or on behalf of a customer. Dancing entertainment establishments do not include any theater, concert hall, art center, museum, or similar establishment that is primarily devoted to the arts or theatrical performances.  The Subject Property is 1450 feet from a church.  There are no other liquor license locations in the immediate vicinity that are located closer to the church.  
The Subject Property is located within the Old Arlington Neighborhood Action Plan (the “Plan”) area.  To the west of the property are properties that are zoned RMD-D (Residential Medium Density-D).  There are also properties located to the south and east that are zoned RLD-60 (Residential Low Density-60). Approximately 24 single-family residences and two apartment complexes are located within 350 feet of the Subject Property.  The commercial uses surrounding the Subject Property include a dry cleaner, laundromat, a shopping center with restaurants, a Burger King fast food restaurant and a grocery store across street.  There is also an ABC liquor store, which sells alcohol for off-premises consumption only. That establishment has not been a bar since the 1960’s. The Subject Property was previously authorized to serve beer and wine only. 
II. Conclusions of Law

Pursuant to section 656.133 of the Zoning Code, a waiver for minimum distance requirements from a church or school for a liquor license location may be granted if there exist one or more circumstances which negate the necessity for compliance with the distance requirements, including, but not limited to the following: 

(1) The commercial activity associated with the alcoholic beverage use is of a lesser intensity than the commercial activity associated with the alcoholic beverage use which previously existed; e.g., there has been a reduction in the number of seats or square footage or the type of license; 

(2) The alcoholic beverage use is designed to be an integral part of a mixed planned unit development;

(3) The alcoholic beverage use is located within a shopping center with an aggregate gross leasable area of 50,000 square feet or more, inclusive of all outparcels and meets the definition of a "bona fide restaurant", as defined in Section 656.805(c); 

(4) The alcoholic beverage use is not directly visible along the line of measurement defined in Section 656.806 and is physically separated from the church or school, thereby negating the distance requirement as a result of the extra travel time; or 

(5) There are other existing liquor license locations of a similar nature in the immediate vicinity of the proposed location; provided, however, that no waiver shall be granted pursuant to this criterion if the proposed liquor license location is closer to the church or school than other existing locations.
There is no competent substantial evidence in the record to demonstrate how four of the five criteria are satisfied.  In fact, the competent substantial evidence in the record demonstrates how four of the five criteria are not met.  The only criteria which could be arguably met is that the alcohol beverage use is not directly visible and is physically separated from the church.  However, even assuming that this criteria is satisfied the competent substantial evidence in the record demonstrates that having this intensive use would have a negative impact upon and is inconsistent with the adjacent and surrounding uses in the area and the Plan.  
A dancing entertainment establishment is a business in which its workers dance in exchange for tips from customers. It is not the dancing that is detrimental, but the association with the sale of alcoholic beverages that is inconsistent with the neighborhood and the Plan. Under Section 656.313 of the Ordinance Code, a dancing entertainment establishment is allowed in the CCG-1 zoning district by right. However, the Zoning Code recognizes that the use intensifies with the addition of alcohol and thus a zoning exception is required for this use. The Subject Property is surrounded by various residentially zoned properties, both single-family and multi-family.  Additionally, the surrounding commercial uses, including a dry cleaner, laundromat, a shopping center with restaurants, a Burger King fast food restaurant and a grocery store across street, are much less intense. As discussed in the Plan, “[i]t is recommended that future requests for intensification of zoning . . . should not be supported by the Planning and Development Department unless it can be demonstrated that there will be a benefit to the neighborhood, including adjacent or nearby residential uses.  The Plan “aims to provide guidelines that will assist applicants in understanding the features of a development that will make it a good neighbor.” In fact, the Applicant acknowledged that the establishment is open and would be open until two o’clock in the morning and that the owner had to make calls for police service to remove people from the establishment.   
Therefore, there was no competent substantial evidence that the request for the waiver of liquor distance location met four of the five criteria or any other possible criteria. In fact, the competent substantial evidence demonstrates that the request does not meet those four criteria. And although one of the five enumerated criteria could be argued to have been met, the competent substantial evidence demonstrated that the use was inconsistent with and would have a negative impact on adjacent and nearby properties. Therefore, the City Council upholds the Planning Commission denial of WLD-12-14 and denies the appeal.”; and 
(2) Amend the introduction to reflect this Amendment. 
Form Approved:

    /s/   Dylan T. Reingold    _ 
Office of General Counsel
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